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IN THE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

 
JWD AUTOMOTIVE, INC. d/b/a NAPA 
AUTO CARE OF CAPE CORAL, a 
Florida corporation, individually and as the 
representative of a class of similarly-
situated persons, 
 
    Plaintiff, 
 
  v. 
 
DJM ADVISORY GROUP LLC, 
BANNER LIFE INSURANCE 
COMPANY, WILLIAM PENN LIFE 
INSURANCE COMPANY OF NEW 
YORK and JOHN DOES 1-10, 
 
              Defendants. 

) 
) 
)
)
)
)
)
)
)
)
) 
) 
) 
)
)
)
) 

 
 
 
 
Civil Action No.: 
   
CLASS ACTION 

 
CLASS ACTION COMPLAINT 

 
 Plaintiff, JWD AUTOMOTIVE, INC. d/b/a NAPA AUTO CARE OF CAPE CORAL 

(“Plaintiff”), brings this action on behalf of itself and all others similarly situated, through its 

attorneys, and except as to those allegations pertaining to Plaintiff or its attorneys, which 

allegations are based upon personal knowledge, alleges the following upon information and 

belief against Defendants, DJM ADVISORY GROUP LLC, BANNER LIFE INSURANCE 

COMPANY, WILLIAM PENN LIFE INSURANCE COMPANY OF NEW YORK and JOHN 

DOES 1-10 (“Defendants”): 

PRELIMINARY STATEMENT 

 1. This case challenges Defendants’ practice of sending unsolicited facsimiles. 

2. The federal Telephone Consumer Protection Act of 1991, as amended by the 

Junk Fax Prevention Act of 2005, 47 USC § 227 (“JFPA” or the “Act”), and the regulations 
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promulgated under the Act, prohibit a person or entity from faxing or having an agent fax 

advertisements without the recipient’s prior express invitation or permission. The JFPA 

provides a private right of action and provides statutory damages of $500 per violation. Upon 

information and belief, Defendants have sent facsimile transmissions of unsolicited 

advertisements to Plaintiff and the Class in violation of the JFPA, including, but not limited to, 

the facsimile transmissions of an unsolicited advertisement between October, 2014 and 

January, 2015 (“the Fax”), a true and correct copy of which is attached hereto as Exhibit A, 

and made a part hereof. The Fax describes the commercial availability or quality of 

Defendants’ goods and services. Plaintiff is informed and believes, and upon such information 

and belief avers, that Defendants have sent, and continue to send, unsolicited advertisements 

via facsimile transmission in violation of the JFPA.  

3. Unsolicited faxes damage their recipients. A junk fax recipient loses the use of 

its fax machine, paper, and ink toner. An unsolicited fax wastes the recipient’s valuable time 

that would have been spent on something else. A junk fax interrupts the recipient’s privacy. 

Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their use for 

authorized outgoing faxes, cause undue wear and tear on the recipients’ fax machines, and 

require additional labor to attempt to discern the source and purpose of the unsolicited 

message.  

 4. On behalf of itself and all others similarly situated, Plaintiff brings this case as a 

class action asserting claims against Defendants under the JFPA.  

 5. Plaintiff is informed and believes, and upon such information and belief avers, 

that this action is based upon a common nucleus of operative facts because the facsimile 
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transmissions at issue were and are being done in the same or similar manner. This action is 

based on the same legal theory, namely liability under the JFPA. This action seeks relief 

expressly authorized by the JFPA: (i) injunctive relief enjoining Defendants, their employees, 

agents, representatives, contractors, affiliates, and all persons and entities acting in concert 

with them, from sending unsolicited advertisements in violation of the JFPA; and (ii) an award 

of statutory damages in the minimum amount of $500 for each violation of the JFPA, and to 

have such damages trebled, as provided by  227(b)(3) of the Act.   

JURISDICTION AND VENUE 

 6. This Court has subject matter jurisdiction under 28 U.S.C. § 1331 and 47 

U.S.C. § 227. 

PARTIES 
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FACTS 

13. On information and belief, between October, 2014 and January, 2015, 

Defendants transmitted by telephone facsimile machine a facsimile to Plaintiff.  A copy of the 

facsimile is attached hereto as Exhibit A. 

14. On information and belief, Defendants receive some or all of the revenues from 

the sale of the products, goods and services advertised on Exhibit A.  On information and 

belief, Defendants profit and benefit from the sale of the products, goods and services 

advertised on Exhibit A. 

15. Plaintiff had not invited or given permission to Defendants to send the fax.  

16. On information and belief, Defendants faxed the same and other unsolicited 

facsimiles without the required opt-out language to Plaintiff and more than 25 other recipients 

or sent the same and other advertisements by fax with the required opt-out language but 

without first receiving the recipients’ express permission or invitation.  

17. There is no reasonable means for Plaintiff (or any other class member) to avoid 

receiving unauthorized faxes. Fax machines are left on and ready to receive the urgent 

communications their owners desire to receive.  

18. Defendants’ facsimile attached as Exhibit A did not display a proper opt-out 

notice as required by 47 C.F.R.  64.1200. 
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CLASS ACTION ALLEGATIONS 
 

 19. In accordance with F. R. Civ. P. 23(b)(1), (b)(2) and (b)(3), Plaintiff brings this 

class action pursuant to the JFPA, on behalf of the following class of persons: 

All persons who (1) on or after four years prior to the filing of 
this action, (2) were sent telephone facsimile messages of 
material advertising the commercial availability of any property, 
goods, or services by or on behalf of Defendants, and (3) which 
Defendants did not have prior express permission or invitation, or 
(4) which did not display a proper opt-out notice. 

 
Excluded from the Class are the Defendants, their employees, agents and members of the 

Judiciary. Plaintiff reserves the right to amend the class definition upon completion of class 

certification discovery. 

Case 2:15-cv-00793-JES-MRM   Document 1   Filed 12/21/15   Page 5 of 14 PageID 5



 6

Case 2:15-cv-00793-JES-MRM   Document 1   Filed 12/21/15   Page 6 of 14 PageID 6



 7

Case 2:15-cv-00793-JES-MRM   Document 1   Filed 12/21/15   Page 7 of 14 PageID 7



 8

et seq. 
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In the Matter of Rules and Regulations Implementing the Telephone Consumer 

Protection Act, Junk Prevention Act of 2005, 
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See

See
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See

See

between October, 2014 and January, 2015
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Id.
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WHEREFORE, Plaintiff, JWD AUTOMOTIVE, INC. d/b/a NAPA AUTO CARE OF 

CAPE CORAL, individually and on behalf of all others similarly situated, demands judgment 

in its favor and against Defendants, DJM ADVISORY GROUP LLC, BANNER LIFE 

INSURANCE COMPANY, WILLIAM PENN LIFE INSURANCE COMPANY OF NEW 

YORK and JOHN DOES 1-10, jointly and severally, as follows: 
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Respectfully submitted, 
 
JWD AUTOMOTIVE, INC. d/b/a NAPA AUTO 
CARE OF CAPE CORAL, individually and as the 
representative of a class of similarly-situated 
persons, 

 
By: s/ Ryan M. Kelly    
      Ryan M. Kelly – FL Bar No.: 90110 
 
 
  
Ryan M. Kelly 
ANDERSON + WANCA 
3701 Algonquin Road, Suite 500 
Rolling Meadows, IL 60008 
Telephone: 847-368-1500 
Fax: 847-368-1501 
rkelly@andersonwanca.com  
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